
 

 
CITY OF HOWELL 
MEMORANDUM 

 
TO: MAYOR & CITY COUNCIL 

FROM: SHEA CHARLES, CITY MANAGER 
DATE: JUNE 21, 2012 

RE: DRAFT FIRE WORKS ORDINANCE  
 
Staff is providing a draft ordinance limiting the discharge of consumer fireworks 

for City Council consideration.  On January 1, 2012 Public Act 256 of 2011 became 
effective allowing the sale of “Consumer Fireworks.”  These fireworks are aerial in 
nature and are much louder than what was previously allowed.  The Act states 
municipalities cannot prohibit the sale nor prevent their discharge the day before, day of 
and day after a national holiday.   

 
The Michigan Attorney General issued an opinion on June 12, 2012 clarifying 

what regulatory rights communities have on this matter.  Based on the new law, the AG’s 
opinion and discussing the matter with the Fire Marshall, staff is providing a draft 
ordinance for City Council consideration.  The draft ordinance prohibits the discharge of 
consumer fireworks in the City except for those days specified in Public Act 256.  The 
City’s ordinance only prohibits fireworks not allowed by State law.  The City has taken 
the position that our current noise ordinance prohibits the discharge of these fireworks 
after 11:00 pm.   

 
Staff is seeking feedback on the draft ordinance.  It is in appropriate form for City 

Council action so if Council finds it acceptable they can began the adoption process by 
introducing it during the meeting.  
 

       
       Shea Charles 

       City Manager 
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ORDINANCE NO. 857  1 
 2 

An Ordinance to add Chapter 1614 to the Howell City Code and to amend Section 1612.15 of the 3 
Howell City Code as to Fireworks. 4 
 5 
THE CITY OF HOWELL ORDAINS: 6 
 7 
Section 1. Chapter 1614 is hereby added as follows. 8 
 9 
1614.01 DEFINITIONS.  10 
 11 
 (a) Consumer Fireworks means fireworks devices that are designed to produce visible 12 
efforts by combustion, that are required to comply with the construction, chemical composition, 13 
and labeling regulations promulgated by the United States consumer product safety commission 14 
under 16 CFR parts 1500 and 1507, and that are listed in APA standard 87-1, 3.1.2, 3.1.3, or 3.5 15 
Consumer fireworks does not include low-impact fireworks. 16 
 17 
 (b) Display fireworks means large fireworks devices that are explosive materials intended 18 
for use in fireworks displays and designed to produce visible or audible effects by combustion, 19 
deflagration, or detonation, as provided in 27 CFR 555.11, 49 CFR 172, and APA standard 87-1, 20 
4.1. 21 
 22 
 (c) Firework or fireworks means any composition or device, except for a starting pistol, a 23 
flare gun, or a flare, designated for the purpose of producing a visible or audible effect by 24 
combustion, deflagration, or detonation.  Fireworks consist of consumer fireworks, low-impact 25 
fireworks, articles pyrotechnic, display fireworks, and special effects. 26 
 27 
 (d) Low-impact fireworks means ground and handheld sparkling devices as that phrase is 28 
defined under APA standard 87-1, 3.1, 3.1.1.1 to 3.1.1.8, and 3.5. 29 
 30 
 (e) Novelties means that term as defined under APA standard 87-1, 3.2, 3.2.1, 3.2.2, 31 
3.2.3, 3.2.4, and 3.2.5 and all of the following: 32 
 33 
  (i) Toy plastic or paper caps for toy pistols in sheets, strips, rolls, or individual 34 

caps containing not more than .25 of a grain of explosive content per cap, 35 
in packages labeled to indicate the maximum explosive content per cup. 36 

 37 
  (ii) Toy pistols, toy cannons, toy canes, toy trick noisemakers, and toy guns in 38 

which toy caps as described in subparagraph (i) are used, that are 39 
constructed so that the hand cannot come in contact with the cap when in 40 
place for the explosion, and that are not designed to break apart or be 41 
separated so as to form a missile by the explosion. 42 

 43 
  (iii) Flitter sparklers in paper tubes not exceeding 1/8 inch in diameter. 44 
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1614.02 PROHIBITION ON USE OF CONSUMER FIREWORKS. 45 
 46 
 No person shall ignite, discharge or use consumer fireworks within the city, except this 47 
prohibition shall not preclude any person from the ignition, discharge and use of consumer 48 
fireworks on the day preceding, the day of, or the day after a national holiday.  The following are 49 
national holidays for purposes of this section: 50 
 51 
 - New Year’s Day 52 
 - Birthday of Martin Luther King Jr. 53 
 - Washington’s Birthday 54 
 - Memorial Day 55 
 - Independence Day 56 
 - Labor Day 57 
 - Columbus Day 58 
 - Veterans Day 59 
 - Thanksgiving Day 60 
 - Christmas Day 61 
 62 
1614.03 ENFORCEMENT 63 
 64 
 The Fire Chief, his designees and sworn law enforcement officers are authorized to 65 
enforce the provisions of this ordinance. 66 
 67 
1614.99 VIOLATIONS, FINES AND PENALTIES 68 
 69 
 Any person, firm, or corporation violating the provisions of this law shall be guilty of a 70 
misdemeanor, punishable by up to ninety (90) days in jail and/or a fine up to $500.00.  71 
 72 
Section 3. Section 1612.15 is hereby amended as follows: 73 
 74 
1612.15  75 
 76 
 Section 3301.01.3 Fireworks.  The possession, manufacture, storage, sale, handling and 77 
use of fireworks are prohibited unless in compliance with the Michigan Fireworks Law 931 PA 78 
328 Michigan Fireworks Safety Act, being Act 256 of 2011, as amended, or its equivalent, and 79 
Chapter 1614 of the Howell City Code, as amended. 80 
 81 
Section 4. All Ordinances inconsistent herewith are hereby repealed. 82 
 83 
Section 5. This Ordinance shall take effect pursuant to the Howell City Charter. 84 
 85 
 86 
ADOPTED by the Howell City Council at its regular meeting this    day of July, 2012. 87 
 88 
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 89 
 90 
                                                                               91 
      BY: PHILLIP CAMPBELL, MAYOR 92 
 93 
 94 
                                                                                95 
      BY: JANE CARTWRIGHT, CLERK 96 
 97 
 98 
 99 

CERTIFICATION 100 
 101 

I hereby certify that the foregoing is a true and complete copy of Ordinance No. 857, adopted by 102 
the City Council of the City of Howell, Livingston County, Michigan, at a regular meeting held on 103 
the              day of July, 2012 and that the meeting was held and the minutes therefore were 104 
filed in compliance with Act No. 267 of the Public Acts of 1976. 105 
 106 
 107 
IN WITNESS WHEREOF, I have hereto affixed my official signature this             day of 108 
July, 2012 109 
 110 
                                                                     111 
      BY: 112 
      Howell City Clerk 113 



STATE OF MICHIGAN
96TH LEGISLATURE

REGULAR SESSION OF 2011

Introduced by Reps. Haugh, Liss, Dillon, Melton, Roy Schmidt, Hobbs, Durhal, Hammel, Franz, McCann, 

Stanley, Lane, Stapleton, Jackson, Nathan, Brown, Huuki, Foster, Shirkey, Lori, Pettalia, Tyler, Lipton, 

Geiss, Barnett, Rogers, Kandrevas, Wayne Schmidt, Stallworth, Howze, Rutledge, Santana, Womack, 

Walsh, Constan, Smiley, Townsend, McBroom, Irwin, Olumba and Oakes

ENROLLED HOUSE BILL No. 4293
AN ACT to revise, consolidate, and codify the laws relating to certain fireworks; to regulate the purchase, possession, 

sale, and use of certain fireworks; to establish a fireworks safety fund; to establish a fireworks safety fee; to provide for 
the transfer and expenditure of funds; to prescribe the powers and duties of certain state agencies; to provide for 
penalties and remedies; and to repeal acts and parts of acts.

The People of the State of Michigan enact:

Sec. 1. This act shall be known and may be cited as the “Michigan fireworks safety act”.

Sec. 2. As used in this act:

(a) “Agricultural and wildlife fireworks” means fireworks devices distributed to farmers, ranchers, and growers 
through a wildlife management program administered by the United States department of the interior or the department 
of natural resources of this state.

(b) “APA standard 87-1” means 2001 APA standard 87-1, standard for construction and approval for transportation 
of fireworks, novelties, and theatrical pyrotechnics, published by the American pyrotechnics association of Bethesda, 
Maryland.

(c) “Articles pyrotechnic” means pyrotechnic devices for professional use that are similar to consumer fireworks in 
chemical composition and construction but not intended for consumer use, that meet the weight limits for consumer 
fireworks but are not labeled as such, and that are classified as UN0431 or UN0432 under 49 CFR 172.101.

(d) “Commercial manufacturer” means a person engaged in the manufacture of consumer fireworks.

(e) “Consumer fireworks” means fireworks devices that are designed to produce visible effects by combustion, that 
are required to comply with the construction, chemical composition, and labeling regulations promulgated by the 
United States consumer product safety commission under 16 CFR parts 1500 and 1507, and that are listed in 
APA standard 87-1, 3.1.2, 3.1.3, or 3.5. Consumer fireworks does not include low-impact fireworks.

(f) “Consumer fireworks certificate” means a certificate issued under section 4.

(g) “Department” means the department of licensing and regulatory affairs.

(h) “Display fireworks” means large fireworks devices that are explosive materials intended for use in fireworks 
displays and designed to produce visible or audible effects by combustion, deflagration, or detonation, as provided in 
27 CFR 555.11, 49 CFR 172, and APA standard 87-1, 4.1.

(135)

Act No. 256
Public Acts of 2011

Approved by the Governor
December 13, 2011

Filed with the Secretary of State
December 14, 2011

EFFECTIVE DATE: January 1, 2012
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(i) “Firework” or “fireworks” means any composition or device, except for a starting pistol, a flare gun, or a flare, 
designed for the purpose of producing a visible or audible effect by combustion, deflagration, or detonation. Fireworks 
consist of consumer fireworks, low-impact fireworks, articles pyrotechnic, display fireworks, and special effects.

(j) “Local unit of government” means a city, village, or township.

(k) “Low-impact fireworks” means ground and handheld sparkling devices as that phrase is defined under 
APA standard 87-1, 3.1, 3.1.1.1 to 3.1.1.8, and 3.5.

(l) “Minor” means an individual who is less than 18 years of age.

(m) “NFPA” means the national fire protection association headquartered at 1 Batterymarch Park, Quincy, 
Massachusetts.

(n) “NFPA 1” means the uniform fire code, 2006 edition, developed by NFPA.

(o) “NFPA 72” means the “National Fire Alarm Code”, 2002 edition, developed by NFPA.

(p) “NFPA 101” means the “Life Safety Code”, 2009 edition, developed by NFPA.

(q) “NFPA 1123” means the “Code for Fireworks Display”, 2010 edition, developed by NFPA.

(r) “NFPA 1124” means the “Code for the Manufacture, Transportation, Storage, and Retail Sales of Fireworks and 
Pyrotechnic Articles”, 2006 edition, developed by NFPA.

(s) “NFPA 1126” means the “Standard for the Use of Pyrotechnics Before a Proximate Audience”, 2011 edition, 
developed by NFPA.

(t) “Novelties” means that term as defined under APA standard 87-1, 3.2, 3.2.1, 3.2.2, 3.2.3, 3.2.4, and 3.2.5 and all of 
the following:

(i) Toy plastic or paper caps for toy pistols in sheets, strips, rolls, or individual caps containing not more than .25 of 
a grain of explosive content per cap, in packages labeled to indicate the maximum explosive content per cap.

(ii) Toy pistols, toy cannons, toy canes, toy trick noisemakers, and toy guns in which toy caps as described in 
subparagraph (i) are used, that are constructed so that the hand cannot come in contact with the cap when in place for 
the explosion, and that are not designed to break apart or be separated so as to form a missile by the explosion.

(iii) Flitter sparklers in paper tubes not exceeding 1/8 inch in diameter.

(iv) Toy snakes not containing mercury, if packed in cardboard boxes with not more than 12 pieces per box for retail 
sale and if the manufacturer’s name and the quantity contained in each box are printed on the box; and toy smoke 
devices.

(u) “Permanent building or structure” is a building or structure that is affixed to a foundation on a site that has fixed 
utility connections and that is intended to remain on the site for more than 180 consecutive calendar days.

(v) “Person” means an individual, agent, association, charitable organization, company, limited liability company, 
corporation, labor organization, legal representative, partnership, unincorporated organization, or any other legal or 
commercial entity.

(w) “Retailer” means a person who sells consumer fireworks or low-impact fireworks for resale to an individual for 
ultimate use.

(x) “Retail location” means a facility listed under NFPA 1124, 7.1.2.

(y) “Special effects” means a combination of chemical elements or chemical compounds capable of burning 
independently of the oxygen of the atmosphere and designed and intended to produce an audible, visual, mechanical, or 
thermal effect as an integral part of a motion picture, radio, television, theatrical, or opera production or live 
entertainment.

(z) “State fire marshal” means the state fire marshal appointed under section 1b of the fire prevention code, 1941 
PA 207, MCL 29.1b.

(aa) “Warehouse” means a permanent building or structure used primarily for the storage of consumer fireworks or 
low-impact fireworks.

(bb) “Wholesaler” means any person who sells consumer fireworks or low-impact fireworks to a retailer or any other 
person for resale. Wholesaler does not include a person who sells only display fireworks or special effects.

Sec. 3. This act does not apply to novelties. Nothing in this act allows a local unit of government to enact or enforce 
an ordinance, code, or regulation pertaining to, or in any manner regulating, the sale, storage, display for sale, 
transportation, use, or distribution of novelties.

Sec. 4. (1) A person shall not sell consumer fireworks unless the person annually obtains a consumer fireworks 
certificate from the department under this section. A person who knows, or should know, that he or she is required to 
comply with this subsection and who fails or neglects to do so is guilty of a misdemeanor punishable by imprisonment 
for not more than 2 years or a fine of not more than $5,000.00 for each day the person is in violation of this subsection, 
or both.
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(2) An application for a consumer fireworks certificate shall meet all of the following requirements:

(a) Before January 1, 2012, the application shall be submitted not less than 90 days before the applicant sells 
consumer fireworks.

(b) Beginning January 1, 2012, the application shall be submitted no later than April 1 of each year in which 
consumer fireworks are to be sold.

(c) The application shall list the name and address of each retail location from which consumer fireworks are to be 
sold.

(d) Until January 1, 2014, the application shall be accompanied by a fee of $1,000.00 for a certificate for each retail 
location that is a permanent building or structure or $600.00 for each retail location that is not a permanent building or 
structure. Until January 1, 2014, the fireworks certificate fee required to be paid for a retail location that is not a 
permanent building or structure shall not exceed 60% of the fireworks certificate fee for a retail location that is a 
permanent building or structure.

(e) The application shall be accompanied by a copy of the applicant’s current sales tax license, including the applicant’s 
account number, issued by the department of treasury for each retail location where consumer fireworks are to be sold 
by the applicant.

(3) A consumer fireworks certificate issued under this section is valid from the date of issue until April 30 of the 
year after it was issued. A person may renew a consumer fireworks certificate for a retail location by making application 
in the same manner as provided under subsection (2). However, the department shall not issue a renewal consumer 
fireworks certificate unless the department determines that the applicant properly remitted all of the fireworks safety 
fees required to be paid in the preceding year. The department shall provide to the department of treasury the sales 
tax license information received from the applicant and any additional information as may be necessary to allow the 
department of treasury to confirm that each sales tax license submitted by the applicant is current and valid. The 
department shall enter into an agreement with the department of treasury under section 28(1) of 1941 PA 122, 
MCL 205.28, that will allow the department of treasury to provide that information to the department. The department 
shall not issue an original or renewal consumer fireworks certificate to an applicant until the department of treasury 
has confirmed to the department that each sales tax license submitted by the applicant is current and valid.

(4) Not more than 30 days after an application is submitted to the department under this section, the department 
shall issue or deny issuance of a consumer fireworks certificate to the applicant and, if issuance is denied, shall indicate 
to the applicant the reason for denial.

(5) If the department denies issuance of a consumer fireworks certificate under this section, the applicant may cure 
any defect of the application within 45 days after the denial without paying an additional fee. The department shall not 
unreasonably delay or deny an application under this section.

(6) A consumer fireworks certificate is transferable upon approval by the department and the payment of a $25.00 
transfer fee. However, the department shall not approve the transfer of a consumer fireworks certificate unless the 
transferee satisfies eligibility requirements for an original consumer fireworks certificate under this act.

(7) The holder of a consumer fireworks certificate shall prominently display the original or copy of the certificate in 
the appropriate retail location. A person that violates this subsection is responsible for a civil fine of $100.00. Each day 
that the consumer fireworks certificate is not displayed as provided under this subsection is a separate violation.

(8) The department shall not issue a consumer fireworks certificate to either of the following:

(a) A person that is ineligible under section 8(4).

(b) An individual who has been convicted of a felony involving theft, fraud, or arson.

(9) The face of the consumer fireworks certificate shall indicate the location or address for which it was issued.

(10) Fees collected under this section shall be deposited in the fireworks safety fund created under section 11.

Sec. 5. (1) Consumer fireworks shall only be sold from a retail location if all of the following applicable conditions are 
met:

(a) Except as provided in subdivision (b), a retail location satisfies the applicable requirements of NFPA 101 and 
NFPA 1124 not in conflict with this act.

(b) Beginning 1 year after the effective date of this act, a permanent building or structure shall be equipped with a 
fire suppression system in compliance with NFPA 1124.

(c) The retailer at that retail location is licensed under section 3 of the general sales tax act, 1933 PA 167, MCL 205.53.

(d) The retailer has a valid federal taxpayer identification number issued by the federal department of the treasury, 
internal revenue service. This requirement does not apply to a retailer that is a sole proprietorship.

(2) A person that knows, or should know, that he or she is required to comply with subsection (1) and who fails or 
neglects to do so is responsible for a civil fine of $2,500.00 for each violation. Each day that a person is in noncompliance 
constitutes a separate violation.
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(3) During periods when consumer fireworks are sold, each retail location selling consumer fireworks either shall be 
added as an additional insured, or public liability and product liability insurance coverage shall be obtained and 
maintained, in an amount not less than $10,000,000.00 per occurrence. A person that knows, or should know, that he or 
she is required to comply with this subsection and who fails or neglects to do so is liable for a civil fine of not more than 
$5,000.00.

Sec. 6. (1) The department shall establish and maintain, or cause to be created and maintained, an internet website 
that has as its purpose the protection of the residents of this state who purchase, use, or transport fireworks. The 
website shall include, at a minimum, both of the following:

(a) A list of every person and entity that is issued a consumer fireworks certificate under section 4.

(b) A low-impact fireworks retail registry. All of the following apply to the online low-impact fireworks retail 
registry:

(i) It shall be maintained and operated at no cost to a user.

(ii) The cost of its maintenance and operation shall be paid with funds described in section 11(4).

(iii) It shall provide for instant registry without condition.

(2) Beginning February 1, 2012, a person shall not sell low-impact fireworks unless he or she registers with the low-
impact fireworks retail registry not less than 10 days before selling the fireworks in each calendar year.

(3) A person who sells low-impact fireworks at retail and who fails to register as described in this section shall cease 
the sale of low-impact fireworks until the person complies with subsection (2).

Sec. 7. (1) Except as provided in this act, a local unit of government shall not enact or enforce an ordinance, code, or 
regulation pertaining to or in any manner regulating the sale, display, storage, transportation, or distribution of 
fireworks regulated under this act.

(2) A local unit of government may enact an ordinance regulating the ignition, discharge, and use of consumer 
fireworks. However, an ordinance enacted under this subsection shall not regulate the use of consumer fireworks on the 
day preceding, the day of, or the day after a national holiday.

Sec. 8. (1) A user fee, known as the fireworks safety fee, is imposed on retail transactions made in this state for 
consumer fireworks and low-impact fireworks as provided in section 9.

(2) A person that acquires consumer fireworks or low-impact fireworks in a retail transaction is liable for the 
fireworks safety fee on the transaction and, except as otherwise provided in this act, shall pay the fireworks safety fee 
to the retailer as a separate added amount to the consideration in the transaction. The retailer shall collect the fireworks 
safety fee as an agent for the state.

(3) The fireworks safety fee shall be deposited in the fireworks safety fund created under section 11.

(4) A person that knows or should know that he or she is required to comply with the requirements of subsection (2) 
but fails to collect or remit a fireworks safety fee as required under this section is guilty of a misdemeanor punishable 
by a fine of not more than $10,000.00. In addition, the person is ineligible to obtain a fireworks certificate for 1 year after 
conviction.

Sec. 9. (1) Except as provided in subsections (2) and (3), the fireworks safety fee is determined by the gross retail 
income from consumer fireworks and low-impact fireworks received by a retail merchant in a retail unitary transaction 
of consumer fireworks and low-impact fireworks and is imposed before any taxes are applied at the following rates:

 FIREWORKS GROSS RETAIL INCOME
 SAFETY FROM THE
 FEE RETAIL UNITARY
  TRANSACTION

 $    0  less than $ 0.08
 $ 0.01 at least $ 0.08 but less than $ 0.24
 $ 0.02 at least $ 0.24 but less than $ 0.40
 $ 0.03 at least $ 0.40 but less than $ 0.56
 $ 0.04 at least $ 0.56 but less than $ 0.72
 $ 0.05 at least $ 0.72 but less than $ 0.88
 $ 0.06 at least $ 0.88 but less than $ 1.04

(2) On a retail unitary transaction in which the gross retail income received by the retail merchant is $1.04 or more, 
the fireworks safety fee is 6% of that gross retail income as determined before any taxes are applied.

(3) If the fireworks safety fee calculated under subsection (1) results in a fraction of 1/2 cent or more, the amount of 
the fireworks safety fee shall be rounded to the next additional cent.
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(4) The retailer whose retail location is a permanent building or structure may retain 1% of the fireworks safety fees 
that the retailer collected under this section as a collection allowance.

Sec. 10. A retailer shall remit the fireworks safety fee as described in section 9 to the department on forms and in 
the manner prescribed by the department, shall hold the fireworks safety fees collected in trust for the state until 
remitted to the state, and is personally liable for the payment of the fireworks safety fee money to this state.

Sec. 11. (1) The fireworks safety fund is created within the department of treasury.

(2) The state treasurer may receive money or other assets from any source for deposit into the fund. The state 
treasurer shall direct the investment of the fund. The state treasurer shall credit to the fund interest and earnings from 
fund investments.

(3) Money in the fund at the close of the fiscal year shall remain in the fund and shall not lapse to the general fund.

(4) The department shall expend money deposited in the fund to carry out the purposes of this act, the fire prevention 
code, 1941 PA 207, MCL 29.1 to 29.33, and the firefighters training council created under section 3 of the firefighters 
training council act, 1966 PA 291, MCL 29.363. Of the first $1,000,000.00 collected in the fireworks safety fund in each 
fiscal year, the department may expend not more than $1,000,000.00 in discretionary grants to local units of government 
to defray inspection costs associated with the enforcement of this act.

Sec. 12. (1) A person shall not ignite, discharge, or use consumer fireworks on public property, school property, 
church property, or the property of another person without that organization’s or person’s express permission to use 
those fireworks on those premises. Except as otherwise provided in this subsection, a person that violates this subsection 
is responsible for a state civil infraction and may be ordered to pay a civil fine of not more than $500.00.

(2) Consumer fireworks shall not be sold to a minor. A person that violates this subsection is responsible for a state 
civil infraction and may be ordered to pay a civil fine of not more than $500.00. This age requirement shall be verified 
by any of the following:

(a) An operator’s or chauffeur’s license issued under the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923.

(b) An official state personal identification card issued under 1972 PA 222, MCL 28.291 to 28.300.

(c) An enhanced driver license or enhanced official state personal identification card issued under the enhanced 
driver license and enhanced official state personal identification card act, 2008 PA 23, MCL 28.301 to 28.308.

(d) A military identification card.

(e) A passport.

(f) Any other bona fide photograph identification that establishes the identity and age of the individual.

(3) An individual shall not use consumer fireworks or low-impact fireworks while under the influence of alcoholic 
liquor, a controlled substance, or a combination of alcoholic liquor and a controlled substance. As used in this subsection:

(a) “Alcoholic liquor” means that term as defined in section 1d of the Michigan vehicle code, 1949 PA 300, MCL 257.1d.

(b) “Controlled substance” means that term as defined in section 8b of the Michigan vehicle code, 1949 PA 300, 
MCL 257.8b.

(4) An individual who violates the smoking prohibition under NFPA 1124, 7.3.11.1 is guilty of a misdemeanor 
punishable by imprisonment for not more than 1 year or a fine of not more than $1,000.00, or both.

(5) Signage stating the smoking prohibition described in subsection (4) satisfies the requirements of NFPA 1124.

Sec. 13. A wholesaler shall maintain a resident agent who resides in this state and who has a physical address in this 
state. A post office box is not a physical address for purposes of this section.

Sec. 14. (1) A governmental or law enforcement agency that identifies a firework that is in violation of this act shall 
secure the firework and immediately notify the department of the alleged violation. The department or law enforcement 
agency shall investigate the alleged violation for compliance with this act within a reasonable time.

(2) If the department or law enforcement agency determines that a violation of this act has occurred, except for a 
violation of section 6(2), the department or law enforcement agency may seize the firework as evidence of the violation. 
Evidence seized under this section shall be stored pending disposition of any criminal or civil proceedings arising from 
a violation of this act at the expense of the person, if the person is found guilty, responsible, or liable for the violation.

Sec. 15. (1) Fireworks seized for an alleged violation of this act shall be stored in compliance with this act and rules 
promulgated under this act.

(2) Following final disposition of a conviction for violating this act, the seizing agency in possession may dispose of 
or destroy any fireworks retained as evidence in that prosecution.
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(3) The person from whom fireworks are seized under this act shall pay the actual costs of storage and disposal of 
the seized fireworks.

(4) The department of state police and the department may use fireworks described in subsection (2) for training 
purposes.

Sec. 16. (1) The legislative body of a city, village, or township, upon application in writing on forms provided by the 
department and payment of a fee set by the legislative body, if any, may grant a permit for the use of agricultural or 
wildlife fireworks, articles pyrotechnic, display fireworks, or special effects manufactured for outdoor pest control or 
agricultural purposes, or for public or private display within the city, village, or township by municipalities, fair 
associations, amusement parks, or other organizations or individuals approved by the city, village, or township authority, 
if the applicable provisions of this act are complied with. After a permit has been granted, sales, possession, or 
transportation of fireworks for the purposes described in the permit only may be made. A permit granted under this 
subsection is not transferable and shall not be issued to a minor.

(2) Before a permit for articles pyrotechnic or a display fireworks ignition is issued, the person, firm, or corporation 
applying for the permit shall furnish proof of financial responsibility by a bond or insurance in an amount, character, and 
form deemed necessary by the local governing authority to satisfy claims for damages to property or personal injuries 
arising out of an act or omission on the part of the person, firm, or corporation or an agent or employee of the person, 
firm, or corporation, and to protect the public.

(3) A permit shall not be issued under this act to a nonresident person, firm, or corporation for ignition of articles 
pyrotechnic or display fireworks in this state until the person, firm, or corporation has appointed in writing a resident 
member of the bar of this state or a resident agent to be the legal representative upon whom all process in an action or 
proceeding against the person, firm, or corporation may be served.

(4) The local governing authority shall rule on the competency and qualifications of articles pyrotechnic and display 
fireworks operators as required under NFPA 1123, as the operator has furnished in his or her application form, and on 
the time, place, and safety aspects of the display of articles pyrotechnic or display fireworks before granting permits.

(5) A local unit of government that charges a fee to issue a permit under this section shall retain the fee paid.

Sec. 17. This act does not prohibit any of the following:

(a) A wholesaler, retailer, commercial manufacturer, or importer from selling, storing, using, transporting, or 
distributing consumer fireworks or low-impact fireworks.

(b) The use of fireworks by railroads or other transportation agencies or law enforcement agencies for signal 
purposes or illumination.

(c) The use of agricultural or wildlife fireworks.

(d) The sale or use of blank cartridges for any of the following:

(i) A show or play.

(ii) Signal or ceremonial purposes in athletics or sports.

(iii) Use by military organizations.

(iv) Use by law enforcement agencies.

(e) The possession, sale, or disposal of fireworks incidental to the public display of fireworks by wholesalers or other 
persons who possess a permit to possess, store, and sell explosives from the bureau of alcohol, tobacco, firearms, and 
explosives of the United States department of justice.

(f) Interstate wholesalers from selling, storing, using, transporting, or distributing fireworks.

Sec. 18. (1) Unless otherwise provided in this act, if a person knowingly, intentionally, or recklessly violates this act, 
the person is guilty of a crime as follows:

(a) Except as otherwise provided in this section, a misdemeanor punishable by imprisonment for not more than 
30 days or a fine of not more than $1,000.00, or both.

(b) If the violation causes damage to the property of another person, a misdemeanor punishable by imprisonment 
for not more than 90 days or a fine of not more than $5,000.00, or both.

(c) If the violation causes serious impairment of a body function of another person, a felony punishable by 
imprisonment for not more than 5 years or a fine of not more than $5,000.00, or both. As used in this subdivision, 
“serious impairment of a body function” means that term as defined in section 58c of the Michigan vehicle code, 1949 
PA 300, MCL 257.58c.

(d) If the violation causes the death of another person, a felony punishable by imprisonment for not more than 
15 years or a fine of not more than $10,000.00, or both.
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(2) In addition to any other penalty imposed for the violation of this act, a person that is found guilty of a violation 
of this act shall be required to reimburse the appropriate governmental agency for the costs of storing seized fireworks 
that the governmental agency confiscated for a violation of this act. This reimbursement shall be in a form and at a time 
as required by the department and as otherwise required by law.

Sec. 19. The department may delegate authority and responsibility to carry out inspections and other duties under 
this act.

Sec. 20. (1) The department shall promulgate rules under the administrative procedures act of 1969, 1969 PA 306, 
MCL 24.201 to 24.328, to administer this act, including, but not limited to, all of the following:

(a) Create uniform applications and other forms for dissemination to and use by local units of government under this 
act.

(b) Procedures for the collection of application fees and fireworks safety fees.

(c) Enforcement of regulatory duties.

(d) The enforcement of age limitations.

(2) Rules promulgated under this section shall conform to the following codes developed by the national fire 
protection association, except for any code provision that conflicts with this act:

(a) NFPA 1123, code for fireworks display.

(b) NFPA 1124, code for manufacture, transportation, storage, and retail sales of fireworks and pyrotechnic articles.

(c) NFPA 1126, standard for the use of pyrotechnics.

(3) The rules promulgated under former chapter XXXIX of the Michigan penal code, 1931 PA 328, MCL 750.243a to 
750.243e, pertaining to the display of articles pyrotechnic and display fireworks that are in effect on the effective date 
of this act shall remain in effect until rescinded or otherwise changed according to law, as provided for in section 31 of 
the administrative procedures act of 1969, 1969 PA 306, MCL 24.231.

Sec. 21. No later than October 1, 2013, the state fire marshal shall provide a report to the legislature that details 
both of the following:

(a) The costs associated with the inspection of retail locations under this act. It is the intent of the legislature that 
the information described in this subdivision be used to determine the consumer fireworks certificate fee for each retail 
location under section 4 beginning January 1, 2014.

(b) The types and number of violations of this act.

Enacting section 1. Chapter XXXIX of the Michigan penal code, 1931 PA 328, MCL 750.243a to 750.243e, is repealed.

Enacting section 2. This act takes effect January 1, 2012.

This act is ordered to take immediate effect.

Clerk of the House of Representatives

Secretary of the Senate

Approved

Governor
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FIREWORKS

PREEMPTION

Local regulation of fireworks

The Michigan Fireworks Safety Act, 2011 PA 256, MCL 28.451 et seq., does not preempt a generally
applicable local ordinance regulating all use of temporary vending facilities because the ordinance has only
an incidental effect on the sale, display, and distribution of fireworks, and where both the Act and the
ordinance can be enforced. Therefore, so long as the local ordinance does not prohibit fireworks vendors
from undertaking their commercial operations in any way that other vendors may undertake their
operations, the ordinance is not preempted by the Act.

Sellers of consumer grade fireworks subject to the Michigan Fireworks Safety Act, 2011 PA 256, MCL
28.451, et seq., must comply with all provisions of the 2009 edition of National Fire Protection Association
101 and the 2006 edition of National Fire Protection Association 1124, including section 7.5.1.2, to the
extent the provisions do not conflict with the Act. MCL 28.455(1)(a).

Opinion No. 7266

June 12, 2012

Honorable Rick Jones
State Senator
The Capitol
Lansing, MI 48909

You have asked several questions concerning the recently enacted Michigan Fireworks Safety Act (Act),
2011 PA 256, MCL 28.451 et seq.

Public Act 256 repealed existing fireworks statutes, and created a new law regulating the sale, purchase,
possession, and use of fireworks; provided for civil and criminal penalties for violations of the Act; imposed
various fees on wholesalers, distributors, and retailers; imposed a fee on the retail sale of fireworks; and
established a Fireworks Safety Fund. As a general matter, the Act expanded the types of fireworks that
consumers may lawfully purchase without a permit. The Act became effective January 1, 2012.

Your first two questions may be restated as asking whether a township may enforce a local ordinance
generally regulating temporary vendors against a vendor proposing to sell consumer grade fireworks under
the Act.

Information supplied with your request reveals that a township ordinance generally allows vendors to sell
goods using tents or other temporary structures in the township but requires that they obtain a permit, allow
for inspections by the township fire department, and pay a fee:
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If the proposed vending activity intends to use a tent, canopy or similar shelter, vendors shall
be in compliance with all applicable laws, township ordinances and regulations, including but
not limited to the township fire code. The vendor may be required to obtain a permit for said
tent, canopy or similar shelter and allow for an inspection by the township fire department
official. Any permit fee associated with this section shall be in addition to the vending permit
fee of this article 1

This is just one ordinance out of a chapter of ordinances governing the operation of vendors in the township
and setting forth other time, place, and manner restrictions.

The Act requires persons proposing to sell consumer fireworks to obtain a certificate from the Department
of Licensing and Regulatory Affairs by filing an application and paying an application fee. MCL
28.454(1)-(2). The Act also imposes requirements with respect to the retail locations at which fireworks
may be offered for sale to consumers. MCL 28.455. The Act allows for a person to sell consumer fireworks
from a permanent building or structure or a retail location that is not a permanent building or structure.
MCL 28.454. 2

Specific to your question, section 7 of the Act, MCL 28.457(1), provides with respect to local ordinances
that:

(1) Except as provided in this act, a local unit of government shall not enact or enforce an
ordinance, code, or regulation pertaining to or in any manner regulating the sale, display,
storage, transportation, or distribution of fireworks regulated under this act. [Emphasis
added.]

Your question requires an examination and application of the preemption doctrine. A state statute preempts
regulation by a local government unit when the statute completely occupies the regulatory field, or when
the local regulation directly conflicts with the state statute. USA Cash #1, Inc v City of Saginaw, 285 Mich
App 262, 267; 776 NW2d 346 (2009), citing McNeil v Charlevoix County, 275 Mich App 686, 697; 741
NW2d 27 (2007), citing Rental Prop Owners Ass'n of Kent County v Grand Rapids, 455 Mich 246, 257;
566 NW2d 514 (1997). And in People v Llewellyn, 401 Mich 314, 322; 257 NW2d 902 (1977), the
Michigan Supreme Court observed that "where the state law expressly provides that the state's authority to
regulate in a specified area of the law is to be exclusive, there is no doubt that municipal regulation is
preempted." Id. at 323 (emphasis added). This express preemption analysis is most relevant here, in light of
the Act's preemption section quoted above, MCL 28.457(1). 3

The decision in Michigan Coalition for Responsible Gun Owners v City of Ferndale, 256 Mich App 401,
409-410; 662 NW2d 864 (2003), lv den 469 Mich 880 (2003), is particularly instructive in this regard.
There the Court considered whether a local ordinance restricting the carrying of firearms in city buildings
was preempted by state statutes, including MCL 123.1102. That statute provides, in part:

A local unit of government shall not . . . enact or enforce any ordinance or regulation
pertaining to, or regulate in any other manner the ownership, registration, purchase, sale,
transfer, transportation, or possession of pistols or other firearms, ammunition for pistols or
other firearms, or components of pistols or other firearms, except as otherwise provided by
federal law or a law of this state. [MCL 123.1102; emphasis added.]

The Court concluded that by this language, the "Legislature stripped local units of government of all
authority to regulate firearms by ordinance or otherwise with respect to the areas enumerated in the statute,
except as particularly provided in other provisions of the act . . . or state law provided otherwise." Michigan
Coalition for Responsible Gun Owners, 256 Mich App at 413. The Court observed that MCL 123.1102 did
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not use language to the effect that it occupies the field of regulation like other statutes, "but rather expressly
removes the power of local units of government to regulate in the field." Id. Thus, the "effect is to occupy
the field to the exclusion of local units of government." Id. Because the local ordinance expressly regulated
the transportation and possession of firearms, and was not otherwise permitted by the act or other law to do
so, the Court found it preempted. Id. at 414-419.

Michigan Coalition for Responsible Gun Owners involved a statute with the same kind of broad language
found in section 7(1) of Public Act 256. It establishes that a statute of this nature "expressly removes" the
power of local units of government to regulate what has already been regulated by the statute. In Michigan
Coalition, the statute directly regulated firearms; thus, the statute preempted a local ordinance that also
directly regulated firearms. The question here thus becomes whether the Act's fireworks provisions and the
local ordinance regarding tent sales both regulate the same thing in a manner that violates preemption
principles.

By way of general background, townships have no inherent powers, but rather have only those limited
powers conferred by the Legislature or by the State Constitution. Graham v Kochville Twp, 236 Mich App
141, 146; 599 NW2d 793 (1999), citing Hanselman v Wayne County Concealed Weapon Licensing Bd, 419
Mich 168, 187; 351 NW2d 544 (1984). The township ordinance act, MCL 41.181, is the basic enabling act
granting townships the power to enact ordinances "regulating the public health, safety, and general welfare
of persons and property." "The authority of municipalities to regulate hawking and peddling is predicated
upon police power delegated to them." Williams v City of Rochester Hills, 243 Mich App 539, 553; 625
NW2d 64 (2000). And the Michigan Supreme Court observed over a hundred years ago that "[t]he power to
regulate the business of hawking and peddling has long been recognized in this State. . . ." City of Alma v
Clow, 146 Mich 443, 448; 109 NW 853 (1906), citing People v Russell, 49 Mich 617; 14 NW 568 (1883).
Such "hawking and peddling" ordinances address public safety issues by regulating where and when
vendors may operate within a community.

The Act specifically regulates the sale of consumer fireworks from permanent and nonpermanent locations
like tents and other similar temporary facilities. In contrast, the township ordinance is a law of general
applicability that regulates the use of all tents, canopies, or similar shelters used for vending activities. It
does not expressly refer to the sale of fireworks or any other specific goods or services. Nevertheless, a
vendor seeking to sell consumer fireworks in the township would be subject to the vendor permit and fee
requirements. Thus, the township ordinance will incidentally affect the sale of regulated fireworks in the
township.

But this incidental effect does not equate to regulation of "the sale, display, storage, transportation, or
distribution of fireworks regulated" by the Act. See Konynenbelt v Flagstar Bank, 242 Mich App 21; 617
NW2d 706 (2000) (Federal mortgage law did not preempt state law because it was "merely incidental and
ha[d] nothing to do with the lending of money.") Rather, the purpose of a general vendor ordinance like the
one at issue here is to regulate the sale of goods or services to the community by temporary vendors.

Unlike the ordinance at issue in Michigan Coalition, which by its terms applied to gun carrying, an activity
addressed by the state statute, the ordinance here does not by its terms apply to fireworks activity in any
manner. Instead it sets forth a scheme applicable to any vendor of goods, which scheme happens to also
apply to fireworks vendors. In that sense, the ordinance does not regulate the sale, display or distribution
"of fireworks" as prohibited by the Act.

To reiterate the difference between the question addressed here and that at issue in Michigan Coalition, the
statute and the local ordinance do not address the same matter here (fireworks) while they did address the
same matter (firearms) in Michigan Coalition. The Michigan Coalition result, finding the statute to
preempt local firearms ordinances, remains good law; it is simply inapplicable here where the general local
vending ordinance has nothing but an incidental effect on the fireworks sales covered by the statute.

Opinion #7266 http://www.ag.state.mi.us/opinion/datafiles/2010s/op10345.htm

3 of 6 6/21/2012 11:25 AM



Thus, the township ordinance does not regulate the sale of consumer fireworks and it does not run afoul of
the Act on that basis. Had the Legislature intended to prohibit a local unit of government from enforcing or
enacting any peddling or temporary structure ordinances, or other generally applicable zoning, health, fraud,
and public safety ordinances against fireworks vendors, it could easily have done so.

The next question is whether the ordinance is in direct conflict with the Act. Under Michigan law, it is well
established that a local ordinance that regulates in an area also regulated by a state statute is not necessarily
invalid. USA Cash, 285 Mich App at 267; Walsh v River Rouge, 385 Mich 623, 635-636; 189 NW2d 318
(1971). Instead, the local ordinance must yield to the state statute only if it prohibits what the statute
permits or permits what the statute prohibits; in those situations, the ordinance and the statute conflict in the
sense that both cannot be enforced. See USA Cash, 285 Mich App at 268, citing Rental Prop Owners Ass'n
of Kent County, 455 Mich at 262. If the local ordinance and statute, however, can both be enforced there is
no conflict and the ordinance is not preempted. Walsh, 385 Mich at 636, quoting National Amusement Co v
Johnson, 270 Mich 613, 616; 259 NW 342 (1935).

Here, the ordinance allows vendors the use of temporary facilities for the sale of goods, including fireworks,
as allowed by the Act. Its requirements regarding a permit, inspection, and payment of a fee before vendors
may sell out of a temporary facility do not run afoul of the Act. Further, these local requirements are in
addition to the requirements found in the Act since the ordinance requires that the vendor be "in
compliance with all applicable laws." Thus, the terms of the ordinance and the Act may each be fully
implemented.

It is my opinion, therefore, that the Michigan Fireworks Safety Act, 2011 PA 256, MCL 28.451 et seq., does
not preempt a generally applicable local ordinance regulating all use of temporary vending facilities because
the ordinance has only an incidental effect on the sale, display, and distribution of fireworks, and where
both the Act and the ordinance can be enforced. Therefore, so long as the local ordinance does not prohibit
fireworks vendors from undertaking their commercial operations in any way that other vendors may
undertake their operations, the ordinance is not preempted by the Act.

Your third and fourth questions involve the Act's incorporation of national fireworks standards. Thus, as an
initial matter, it is helpful to review the following additional requirements imposed by the Act.

Under the Act, fireworks may only be sold to consumers from retail locations. MCL 28.455(1). And those
retail locations must follow certain requirements. Section 5 of the Act, MCL 28.455, incorporates two
specific standards, which are conditions that must be met by sellers:

(a) Except as provided in subdivision (b), a retail location satisfies the applicable requirements of
NFPA 101 and NFPA 1124 not in conflict with this act.
(b) Beginning 1 year after the effective date of this act, a permanent building or structure shall be
equipped with a fire suppression system in compliance with NFPA 1124. [MCL 28.455(1)(a)-(b);
emphasis added.]

The term NFPA "means the national fire protection association headquartered at 1 Batterymarch Park,
Quincy, Massachusetts." MCL 28.452(m). The Act further provides that:

(p) "NFPA 101" means the "Life Safety Code", 2009 edition, developed by NFPA.

* * *
(r) "NFPA 1124" means the "Code for the Manufacture, Transportation, Storage, and Retail Sales of
Fireworks and Pyrotechnic Articles", 2006 edition, developed by NFPA. [MCL 28.452(p) and (r).]

Under the Act, the Department of Licensing and Regulatory Affairs (Department) is charged with
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promulgating administrative rules "to administer this act," which rules "shall conform to the following codes
. . . NFPA 1124, code for manufacture, transportation, storage, and retail sales of fireworks and pyrotechnic
articles," to the extent it does not conflict with the Act. MCL 28.470(2)(b) (emphasis added).

Your third and fourth questions may be restated as asking what requirements of NFPA 101 and 1124 apply
under the Act, and specifically whether a seller of consumer grade fireworks must follow section 7.5.1.2. of
NFPA 1124.

The Legislature may adopt by reference federal rules, regulations, or national standards. See Jager v
Rostagno Trucking Co, Inc, 272 Mich App 419, 423; 728 NW2d 467 (2006), lv denied, 477 Mich 1108
(2007) ("When the Legislature adopts or incorporates by reference a provision of an existing [federal]
statute, regulation, or rule, the separate provision that is adopted or incorporated becomes part of the
legislative enactment as it existed at the time of the legislation . . . ."). This is often done where the
Legislature seeks consistency, uniformity, or expertise in the area subject to regulation. In keeping with
these principles, the Legislature adopted specific portions of the NFPA. Likewise, in addition to the
Department's statutory mandate, administrative agencies like the Department may adopt by reference
national standards like the NFPA. See MCL 24.232(4).

Pursuant to this authority, the Department promulgated a set of emergency rules in March 2012. The
Fireworks Safety Act Emergency Rules address the issue of compliance with NFPA 1124. Bureau of Fire
Services, Emergency Rule 3(1), indicates that "[r]etailers, wholesalers, and manufacturers shall be subject
to the following codes and standards that are adopted by reference in these rules . . . NFPA 101 (2009
edition) . . . NFPA 1124 (2006 edition) . . . ." 2012 MR 5, R 3(1), p 13 (emphasis added). Further,
Emergency Rule 9 indicates that the sale of consumer fireworks is not allowed until the Bureau of Fire
Safety verifies compliance with NFPA 1124. Verification can be accomplished via a site inspection or the
submission of a notarized affidavit "stating that the certified retail location will be in compliance with . . .
NFPA 1124." 2012 MR 5, R 9(3)(b), pp 14-15.

Based on the plain language of the Act and the administrative rules, the Legislature and the Department
adopted the NFPA 101 (2009 edition) and the NFPA 1124 (2006 edition) Codes in their entirety. In other
words, sellers of consumer grade fireworks must comply with all provisions of the NFPA 101 and the NFPA
1124 Codes since neither the Legislature nor the Department exempted any specific part of either Code
from compliance requirements. This would include section 7.5.1.2 of the NFPA 1124, which regulates the
display of consumer fireworks in stores. While provisions of either NFPA Code that conflict with the Act
would not apply, MCL 28.455(1)(a), the Department has not, to date, identified any conflicting provisions.
Moreover, your questions do not identify any conflict and, in any event, considering the newness of the Act
and the complexity of the subject matter, questions about conflicts are best left to the Department's Bureau
of Fire Services, the agency charged with implementing the Act, based on its administrative experience and
expertise.

It is my opinion, therefore, that sellers of consumer-grade fireworks subject to the Michigan Fireworks
Safety Act, 2011 PA 256, MCL 28.451, et seq., must comply with all provisions of the 2009 edition of
National Fire Protection Association 101 and the 2006 edition of National Fire Protection Association 1124,
including section 7.5.1.2, to the extent the provisions do not conflict with the Act. MCL 28.455(1)(a).

BILL SCHUETTE
Attorney General

1 The township ordinances define "vending" to mean:

[T]he act of offering merchandise for sale from a fixed place not within a building, from a vehicle or from a fixed
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place in a tent, canopy or similar shelter, not including merchants offering merchandise for sale upon commercial
premises permanently occupied by them; and the act of offering merchandise for immediate sale, or for sale by
sample, description or otherwise for delivery or sale at a future time, by going from door to door, house to house,
person to person, or car to car; not including the act of offering merchandise for wholesale to retailers or for resale
to manufacturers for use in their processes; also not including regular route delivery persons delivering products.

2 The Emergency Rules promulgated under the Act, effective March 9, 2012, define "temporary facilities" as:

[A] building or structure not meeting the definition for a Permanent Building or Structure, at which consumer and
low-impact fireworks are sold, including the following:

a) Consumer fireworks retail stands.
b) Tents.
c) Canopies.
d) Membrane structures. [2012 MR 5, R 2(6), pp 12-13.]

3 In light of the following discussion of express and conflict preemption principles, it is unnecessary to address whether the Act
completely occupies the regulatory field.
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