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Defendant, GENOA CHARTER TOWNSHIP, through its Attorneys, 

SEWARD, PECK & HENDERSON, PLC and JOHNSON, ROSATI, SCHULTZ & 

JOPPICH, P.C., moves this Honorable Court for an award of attorney fees to 

Defendant as the prevailing party in this matter pursuant to 42 U.S.C. § 1988, 

Fed.R.Civ.P. 54(d)(2) and E.D. Mich. LR 54.1.2.  Defendant’s motion is more fully 

supported by the attached Brief in Support and exhibits appended thereto. 

      s/ ANNE MCCLOREY MCLAUGHLIN 
      JOHNSON, ROSATI, SCHULTZ & JOPPICH, P.C. 
      27555 Executive Drive, Suite 250 
      Farmington Hills, MI  48331 
      (248) 489-4100 
      Primary email: amclaughlin@jrsjlaw.com 
      P40455 

2:15-cv-12793-GCS-DRG   Doc # 52   Filed 07/28/16   Pg 2 of 14    Pg ID 1564



UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
 

LIVINGSTON CHRISTIAN SCHOOLS,  
A Michigan nonprofit corporation, 
 
 Case No. 2:15-cv-12793 
 Plaintiffs, Hon. George Caram Steeh 
 Magistrate: David R. Grand 
-vs- 
 
GENOA CHARTER TOWNSHIP,  
A Michigan municipal corporation, 
 
 Defendant. 
_____________________________________________________/ 
 
MYERS & MYERS, PLLC 
Roger L. Myers (P 49186) 
Matthew M. Hagerty (P 66015) 
Attorneys for Plaintiff 
915 N. Michigan Avenue 
Howell, MI 48843 
(517) 540-1700 
 

SEWARD PECK & HENDERSON 
T. Joseph Seward (P 35095) 
Lindsey A. Peck (P 74579) 
Attorneys for Defendant 
210 E. Third Street, Suite 212 
Royal Oak, MI 48067 
(248) 733-3580 

JOHNSON, ROSATI, SCHULTZ & 
JOPPICH, P.C. 
Carol A. Rosati (P 32288) 
Anne McClorey McLaughlin (P 40455) 
Co-Counsel for Defendant  
27555 Executive Drive, Suite 250 
Farmington Hills, MI 48331-3550 
(248) 489-4100 

 

_____________________________________________________/ 
 
 

BRIEF IN SUPPORT OF MOTION OF DEFENDANT, 
GENOA CHARTER TOWNSHIP, FOR ATTORNEY FEES 

  

2:15-cv-12793-GCS-DRG   Doc # 52   Filed 07/28/16   Pg 3 of 14    Pg ID 1565



 1 

 The Court has summarized the facts in this case in two (2) separate opinions, on 

Plaintiff’s Motion for Temporary Restraining Order [D. #4] filed with the original 

Complaint, and on Defendant’s Motion for Summary Judgment filed as to the 

Amended Complaint [D. # 35].  Plaintiff filed this action on August 7, 2015, alleging 

that Defendant Township violated the Religious Land Use and Institutionalized 

Persons Act (RLUIPA), 42 U.S.C. § 2000cc, et seq., seeking injunctive and declaratory 

relief.  The allegations arose when Defendant denied Plaintiff’s application for a special 

land use permit to operate a school on the property of the Brighton Church of the 

Nazarene in Genoa Township. 

 Along with its Complaint, Plaintiff filed a Motion for Temporary Restraining 

Order, which the Court denied in an Opinion and Order [D. #22] dated September 15, 

2015. The Court, however, granted leave to file an Amended Complaint, which Plaintiff 

filed on the same date, adding allegations that Defendant violated Plaintiff’s rights under 

the First Amendment and under the Due Process Clause of the Fourteenth 

Amendment. Plaintiff also added a claim for monetary damages and relief under 42 

U.S.C. § 1983. 

Defendant filed a Motion for Summary Judgment [D. # 35] on March 7, 2016. 

The parties extensively briefed the evidence and legal issues, and the Court held a 

hearing on the motion on June 15, 2016.  The Court issued its Opinion and Order [D. 

# 47] granting Defendant’s Motion for Summary Judgment in its entirety as to the 

allegations in the Amended Complaint. 
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 Defendant now moves for an award of attorney fees as the prevailing party in 

this matter, pursuant to 42 U.S.C. § 1988. 

ARGUMENT 

I.  AS THE PREVAILING PARTY, DEFENDANT IS 
ENTITLED TO AN AWARD OF ATTORNEY FEES UNDER 
THE CIVIL RIGHTS ACT. 

 42 U.S.C. § 1988(b) provides that,  

In any action or proceeding to enforce a provision of sections 1981, 1981a, 1982, 
1983, 1985, and 1986 of this title, … the court, in its discretion, may allow the 
prevailing party, other than the United States, a reasonable attorney’s fee as part 
of the costs. 
 

 An award of attorney’s fees under §1988 is a matter of discretion in the trial court 

and is entitled to substantial deference.  Wolfe, supra, at 719, quoting Reed v. Rhodes, 179 

F.3d 453, 469 n. 2 (6th Cir. 1999) (quoting Hensley v. Eckerhart, 461 U.S. 424, 437, 103 

S.Ct. 1933, 76 L.Ed.2d 40 (1983)).  The Sixth Circuit explained the basis for such 

substantial deference to the trial court in imposing an award under § 1988: 

In light of a district court’s superior understanding of the litigation and the 
desirability of avoiding frequent appellate review of what essentially are factual 
matters, an award of attorneys’ fees under § 1988 is entitled to substantial 
deference.  Wilson–Simmons v. Lake County Sheriff’s Dep’t, 207 F.3d 818, 823 (6th 
Cir. 2000). 
 

See also, Hadix v. Johnson, 65 F.3d 532, 534 (6th Cir. 1995).  

 Defendant recognizes that as a prevailing defendant, it has a greater threshold to 

meet to obtain an award of attorney fees than does a prevailing plaintiff under § 1988.  

“[A] prevailing defendant should only recover upon a finding by the district court that 
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the plaintiff’s action was frivolous, unreasonable, or without foundation, even though 

not brought in subjective bad faith.” Wolfe v. Perry, 412 F.3d 707, 720 (6th Cir. 2005), 

quoting Wayne v. Village of Sebring, 36 F.3d 517, 530 (6th Cir. 1994) (internal quotation 

omitted), cert. denied, 514 U.S. 1127, 115 S.Ct. 2000, 131 L.Ed.2d 1001 (1995).  

Defendant asserts that the case before the Court is just such a case. 

 The Wolfe court also noted that “courts have awarded attorneys fees to prevailing 

defendants where no evidence supports the plaintiff’s position or the defects in the suit 

are of such magnitude that the plaintiff’s ultimate failure is clearly apparent from the 

beginning or at some significant point in the proceedings after which the plaintiff 

continues to litigate.”  Wolfe, at 720.  “Application of these standards requires inquiry 

into the plaintiffs' basis for bringing suit.”  Id., quoting Smith v. Smythe–Cramer Co., 754 

F.2d 180, 183 (6th Cir. 1985). 

 The case presented to the Sixth Circuit in Wolfe provided a factual scenario in 

which one of the plaintiffs claimed an illegal search by law enforcement officers. 

Upholding an award of attorney fees to the defendants, the Court held:  

In the complaint, Junior first alleges that Perry and Deering violated his 
constitutional rights by performing an illegal search of the Fisher Road residence. 
In his deposition, Junior admitted that he did not own or reside at the residence, 
nor did he own any of the property seized from it. J.A. at 254–55 (Junior Dep. 
at 19–20). Therefore, any illegal search of the Fisher Road residence would 
violate Senior's constitutional rights; Junior's rights would be unaffected. Thus, 
the district court correctly concluded that Junior's illegal search claim was 
defective from the outset of the suit. See Alderman v. United States, 394 U.S. 165, 
174, 89 S.Ct. 961, 22 L.Ed.2d 176 (1969) (holding that “Fourth Amendment 
rights are personal rights which ... may not be vicariously asserted”). Despite this 
obvious defect, however, Junior continued to pursue this claim against the 
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defendants until a motion for summary judgment was filed. In his brief, Junior 
argues that he was not actually bringing an illegal search claim, but rather simply 
using the application for the search warrant to prove Perry's practice of using 
false information in order to establish probable cause. This argument is belied by 
the language in the complaint itself, which states that “Perry, under the direction 
of Defendant Deering, and with the help of Defendant, Swackhamer,” 
conducted a search of the Fisher Road residence without probable cause based 
on a warrant which they obtained by making false statements about Junior. J.A. 
at 22 (Compl. at 4). Thus, the complaint asserts an unconstitutional-search claim, 
which was clearly defective at the outset of the case.  Wolfe, supra, at 721. 
 

 The facts in this case also present a situation in which it was apparent at the 

outset of the case that the Plaintiff’s claim was defective.  It was apparent that the 

“substantial burden” allegedly caused to Plaintiff, an element of its claim under 

RLUIPA, was not of the Defendant’s making. Although Defendant denied the special 

land use permit on August 3, 2015, at that time, Plaintiff still owned its existing school 

property in Pinckney. Thus, Plaintiff could have begun its school year in fall 2015 at 

that location.  Instead, however, Plaintiff chose to enter into a lease of the property 

with the Light of the World Academy (LOTWA), with the lease (plus an option to 

purchase) signed on August 20, 2015, 17 days after the Township Board denied the 

special use permit. The fact that Plaintiff was without a school building at the 

commencement of fall classes in 2015 was not due to the denial of the special land use 

permit, but was due to Plaintiff’s conveyance of a leasehold interest in the property to 

LOTWA. See Opinion and Order Granting Defendant’s Motion for Summary 

Judgment [D. # 47], Pg ID 1505-1506. This circumstance existed at the outset of this 

case, and the case should not have been brought at that time. 
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 Furthermore, the Court expressed its skepticism of the Plaintiff’s claim at the 

outset of this case in its Opinion and Order denying Plaintiff’s Emergency Motion for 

Temporary Restraining Order, and of the reasons expressed that allegedly necessitated 

the move to the Church of the Nazarene property.  The Court noted the discrepancies 

among the declaration of Scott Panning, Plaintiff’s treasurer, and the school principal, 

Ted Nast, as well as the representations that were made to the parents of school children 

at a meeting regarding the move and the reasons for it.  [D. # 22], Pg ID 638-639. 

In denying the TRO, the Court addressed Plaintiff’s likelihood of success on the 

merits, which focused on whether the Plaintiff could meet the first element of a 

RLUIPA claim, that Defendant’s denial of the special use permit imposed a “substantial 

burden” on Plaintiff. [D. # 22], Pg ID 651-660.  This Court held that the Township’s 

action did not affect Plaintiff’s ability to freely exercise its religion, as the Defendant did 

not force Plaintiff to choose between its religion and a government benefit, and the 

Defendant’s decision had only a minimal impact on Plaintiff’s free exercise of religion. 

Id., Pg ID 659-660.  The Court also found that Plaintiff had a ready alternative to the 

property of the Church of the Nazarene, which also militated against a finding of a 

substantial burden. Id. 

None of these facts changed after denial of the TRO, yet Plaintiff, undaunted, 

proceeded to file an Amended Complaint adding claims based on the same facts, of 

violation of its First Amendment free exercise of religion, its right to Due Process under 

the Fourteenth Amendment, and a claim for damages under 42 U.S.C. § 1983.  In 
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response to Defendant’s Motion for Summary Judgment following discovery, Plaintiff 

switched gears and gave the Court not just a different reason for its need to move to 

the Brighton Church of the Nazarene, but a reason that contradicted its initial 

representations to the Court.  In its Response to Defendant’s Motion for Summary 

Judgment [D. # 43], Plaintiff submitted to the Court yet another Declaration of Scott 

Panning that acknowledged that the Plaintiff was experiencing “financial challenges” 

and relied on an “anticipated (not actual) growth in enrollment” that the move would 

allegedly engender.  [D. # 43-2] Pg ID 1249. 

This Declaration directly contradicted Mr. Panning’s Declaration submitted with 

the Emergency Motion for TRO [D. # 4], Pg ID 101, in which Mr. Panning attested 

that Plaintiff’s move to Brighton was necessary because of its actual “growing 

enrollment” that necessitated a “larger space.” [D. #4-2] Pg ID 139. It therefore appears 

that in order to avoid the Court’s initial finding that Plaintiff had not sustained a 

substantial burden, Plaintiff threw up a proverbial “Hail Mary” pass to keep its case 

alive in this Court. 

Despite these efforts, however, the Court recognized that the newly alleged 

grounds for Plaintiff’s move to the Nazarene Church did not change the result: Plaintiff 

still failed to show that it had sustained a substantial burden under RLUIPA, an analysis 

that also largely applied to Plaintiff’s First Amendment claim. See Opinion & Order 

Granting Defendant’s Motion for Summary Judgment [D. # 47]. 
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Furthermore, Defendant raised in opposition to the Fourteenth Amendment due 

process claim that the Township Board possessed the discretion whether to grant or 

deny the special land use permit. [D. # 35] Pg ID 980-981. The discretionary nature of 

the Township’s action, therefore, left Plaintiff without a property interest protected by 

the Fourteenth Amendment that could form the basis of a claimed violation of 

substantive due process. As set forth in Defendant’s dispositive motion, this legal 

precept is well established in both Michigan land use law and constitutional 

jurisprudence in the federal courts. Id. Plaintiff and its representatives should have 

known the state of the law no later than the time they filed the Amended Complaint 

that added that claim. 

In short, the lack of legal merit of Plaintiff’s claims should have obvious to 

Plaintiff at the outset of this case. Certainly, the Court’s Opinion and Order denying 

the TRO should have served to counsel Plaintiff to proceed with greater caution than 

it did. Although Defendant submits that the case lacked merit at the outset, there were 

ample harbingers of the eventual disposition of this matter in favor of Defendants. Yet 

Plaintiff unreasonably continued to litigate, full speed ahead. See No Barriers, Inc. v. 

Brinker Chili’s Texas, Inc., 262 F.3d 496, 500 (5th Cir. 2001), in which the court upheld 

an attorney fee award where the plaintiff failed to properly plead its claims or present 

any evidence supporting its theory at trial and thus unreasonably continued to litigate. 
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Defendant therefore submits that Plaintiff’s claims are frivolous, unreasonable 

and groundless. Defendant is thus entitled to attorney fees under 42 U.S.C. § 1988, 

having prevailed on the entire record before the court. 

 Having established its right to recover attorney fees, Defendant turns to the task 

of fixing the amount to which it is entitled.  Once an award of attorney fees is deemed 

warranted, the court determines what amount is reasonable by calculating the 

reasonably expended hours and multiplying that by a reasonable hourly rate, i.e., the 

lodestar.  Pierzynowski v. Police Dept. City of Detroit, 947 F. Supp. 1147, 1150 (E.D. Mich. 

1996).   Attorney’s fees awarded under the federal Civil Rights Act, 42 U.S.C. § 1988 

are to be based on market rates for the services rendered.  Missouri v. Jenkins, 491 U.S. 

274, 283, 109 S.Ct. 2463, 105 L.Ed.2d 229 (1989), citing e.g., Blanchard v. Bergeron, 489 

U.S. 87, 109 S.Ct. 939, 103 L.Ed.2d 67 (1989); Riverside v. Rivera, 477 U.S. 561, 106 S.Ct. 

2686, 91 L.Ed.2d 466 (1986); Blum v. Stenson, 465 U.S. 886, 104 S.Ct. 1541, 79 L.Ed.2d 

891 (1984).  Judges “awarding fees must make certain that attorneys are paid the full 

value that their efforts would receive on the open market in non-civil-rights cases, … 

both by awarding them market-rate fees, and by awarding fees only for time reasonably 

expended.”  Hensley v. Eckerhart, 461 U.S. 424, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983) 

(citations omitted).  

 Defendant has attached as Exhibits 1 and 2 the invoices of its counsel who have 

represented it throughout this litigation.  Mr. Seward and his firm have expended 352.5 

hours since August 2015 to the end of June 2015, while Ms. Rosati and Ms. McLaughlin 
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have spent 188.1 hours from October 2015 through present, not including time 

expended in preparation of this motion or proceedings since the end of June. Ms. Rosati 

and Ms. McLaughlin were hired on the Township’s behalf expressly for the purpose of 

defending the damages claims added by the Amended Complaint and that had not 

previously been raised in the initial pleadings. 

 The total reasonable time expended in defense of this case by all counsel is 540.6 

hours.  Defendant submits that these invoices represent reasonable time expended by 

all three counsel and their firms.  Exhibits 3 and 4 comprise, respectively, the affidavits 

of T. Joseph Seward of Seward, Peck and Henderson, and Anne McClorey McLaughlin 

of the firm of Johnson, Rosati, Schultz & Joppich, P.C., indicating that the time 

expended was actually performed and necessarily incurred. 

 As to the market rate for counsels’ services, Defendant attaches as Exhibit 5 the 

State Bar of Michigan “2014 Economics of Law Practice - Attorney Income and Billing 

Rate Summary Report.”  As the Court can see, this study breaks down average hourly 

rates for attorneys of varying rates of type of office/position in a firm, years of practice, 

office location, field of practice, and county/circuit of practice. 

 This recent survey indicates that the mean or average billing rate of Mr. Seward’s 

experience, 33 years, is $276 per hour.  It further indicates that the mean billing rate for 

an equity partner in a law firm, such as Mr. Seward and Ms. Rosati, is $333 per hour. 

Likewise, a lawyer of Ms. McLaughlin’s experience, 28 years, has a mean billing rate of 
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$279 per hour. Senior associates in a firm like Ms. McLaughlin have a mean billing rate 

of $264.00 per hour. 

 An attorney like Ms. Rosati and Ms. McLaughlin, in the firm the size of Johnson, 

Rosati, Schultz & Joppich, P.C. (25 attorneys), has a mean billing rate of $299 per hour.  

Attorneys with offices located in Oakland County, where all counsel’s offices are 

located, have average hourly billing rates of $280 per hour.  The mean rate for municipal 

attorneys is $196 per hour. 

 As the Court can see, the overall average market rate for each attorney’s years of 

experience, location, position, and size of firm would be well in excess of $250.00 per 

hour. All counsel here, however, have performed work in this matter for the Charter 

Township of Genoa at an hourly rate of $150.00, the reasonableness of which cannot, 

in good faith, be disputed, given the caliber and experience of each counsel. 

Based upon the experience and expertise of each of these three attorneys, with 

over 90 years of collective experience and expertise advising and defending municipal 

governments in general governmental affairs, civil rights and tort actions among them, 

this hourly rate is eminently reasonable under the circumstances. 

 Using the lodestar method of calculating reasonable attorneys’ fees, then, 

Defendant requests a total of 540.6 hours at $150.00 per hour, for a total attorney’s fee 

award of $ 81,090.00. 
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 WHEREFORE, Defendant, GENOA CHARTER TOWNSHIP, respectfully 

requests that this Honorable Court award to Defendant as prevailing party attorney fees 

in the amount of $ 81,090.00. 

      s/ ANNE MCCLOREY MCLAUGHLIN  
      JOHNSON, ROSATI, SCHULTZ & JOPPICH, P.C. 
      27555 Executive Drive, Suite 250 
      Farmington Hills, MI  48331 
      (248) 489-4100 
      Primary email: amclaughlin@jrsjlaw.com 
      P40455 
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